
1. Introduction
The constitutional foundations of European integration have been subject to far-reaching transformation.
The entry into force of the Lisbon Treaty on 1 December 2009 is a milestone in this ongoing journey. However,
the reform of EU treaty law is just one, albeit important stone in the game. Focusing exclusively on it does
not capture the whole picture, for it is the remarkable development of national constitutional law just as well
which has shaped and conditioned the reform of European constitutional law. Both activities on Union and
on Member State level were closely interrelated and may literally be told as a story of ‘multilevel-
constitutionalism in action1’. 

A considerable part of today’s national constitutional law relating to the EU has found its current shape in
recent times. Many of the Central and Eastern European countries which joined the Union in 2004 and 2007
enacted new integration clauses providing the normative basis for EU membership2. However, founding
members such as France and Germany as well as ‘old’ Member States such as Ireland and Portugal also
passed important EU related amendments. Here, the provisions regulating the constitutional permeability3

for supranational law were significantly reframed in the course of the Constitutional Treaty and the Lisbon
Treaty4. This process of adjustment is continuing. In July 2010 the Austrian legislator passed a detailed
constitutional amendment with regard to parliamentary rights in EU matters5. In Sweden, the modernization
of EU related articles is expected to come into force on 1 January 2011 in the course of a major constitutional
reform package6. In other countries, there are calls for the introduction of explicit EU-provisions in the
constitution7. 

Alongside the textual evolution, national supreme jurisdictions all over Europe have delivered an
unprecedented series of landmark-decisions within a relatively short framework of time. These decisions
address key questions of European constitutionalism. Just recall the declaration of the Spanish Constitutional
Tribunal (CT) on the Constitutional Treaty in 2004 with its already famous distinction between primacy
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(primacía) and supremacy (supremacía)8. Similarly, the decision of the Polish CT on the accession treaty in
20059, the sugar-quota-cases in Hungary, Estonia and the Czech Republic from 2004 to 200610 and the Arrest-
Warrant-decisions in Poland, Germany, Cyprus and the Czech Republic between 2005 and 2006 are worth
noting11. Not to forget about the French Conseil constitutionnel (ConC) which, in 2004, delivered not only a
leading case on the Constitutional Treaty12, but also started an entirely new generation of decisions related to
the transposition of directives13, followed by the Conseil d’Etat (ConE) in its landmark decisions Arcelor in
200714 and Perreux in 200915. Another major decision was delivered recently by the German Federal
Constitutional Court (FCC). By order of 6 July 2010 in the case of Honeywell the FCC has set up important
procedural and substantive limits to the exercise of ultra vires review in Germany16. 

When ‘Lisbon’ was brought before the courts, it was thus in the context of a highly dynamic evolution of
European constitutional law, both on textual and jurisprudential level. Supreme jurisdictions of several EU
Member States – old and new – took Lisbon as an opportunity to add major voices to this jurisprudential
choir. It is not an exaggeration to claim that the three year Lisbon-saga has become one of the most important
cross-border lines of jurisprudence in the history of European constitutionalism, not only in numbers but
particularly in terms of substance. 

The first decision was issued on 20 December 2007 by the French ConC17, followed by the order of the Austrian
Constitutional Court (CC) on 30 September 200818, the first judgment of the Czech CC on 26 November 200819,
the judgment of the Latvian CC on 7 April 200920, the judgment of the German FCC on 30 June 200921, the
second judgment of the Czech CC on 3 November 200922, the judgment of the Hungarian CC on 12 June 201023
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and the second order of the Austrian CC the very same day24. The most recent Lisbon-decision so far was
delivered by the Polish CT on 24 November 201025. Another case is still pending before the Danish Supreme
Court26. Alongside the decisions of national supreme jurisdictions, there were a number of important advisory
opinions and reports, such as the opinion of the Dutch State Council of 12 September 2007 on the pre-Lisbon
IGC mandate27, the opinion of the Danish Ministry of Justice of 4 December 200728 and the report of the British
House of Lords of 13 March 200829. 

Although all of these decisions and opinions paved (or confirmed) the way for ratification in one way or
another, they reveal significant differences in procedural as well as in substantial terms. This article will assess
the Lisbon-jurisprudence from a comparative perspective30. After a brief preliminary reflection about how to
compare (below II), the analysis addresses the procedural background and gives a general overview of the
decisions (below III). It then tackles the substantial key issues for the future development of EU law which were
raised by the decisions, particularly the demands of the supreme jurisdictions regarding democratic legitimacy
of EU-authority (below IV) and the courts’ claims of constitutional limits and judicial reservations (below V).
A concluding remark aims at a question of judicial methodology as the Lisbon-decisions reveal a remarkable
quality of comparative dialectics between the supreme jurisdictions of the Member States (below VI). 

2. A preliminary word about comparison
Comparing must not be cherry picking. This is why the attempt of a comparative analysis is a challenge if not
a difficult affair in the present context. Some of the judgments under review extend to almost epic sizes. The
judgment of the German FCC alone consists of 421 paragraphs which add up to more than 140 pages in the
original print version. These circumstances make it inevitable to focus on the essential lines of argument in
order to compare. But how to separate the essential from the nonessential? The particular difficulty here lies
not so much in length, but first and foremost in diversity and (deliberate) ambiguity. 

Taking the Lisbon-judgment of the German FCC as an example, it soon becomes clear that this decision can
hardly be described as a monolithic product of judicial reasoning made up all of a piece. It is, rather, an
expression and reconciliation of a variety of dissonant voices within the FCC’s Second Senate31. The above-
mentioned Honeywell-decision is a prime example in this respect. While the majority of the FCC’s Second
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