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1. INTRODUCTION 

The creation of the European Union (hereinafter “EU” or “Community”) is, in part, 
a reaction of European nation-states to adapt to the process of globalisation1.  
Powers have been transferred from the national to the supranational level, and 
strong central institutions have been built upon principles directly opposed to 
national sovereignty –such as the principle of supremacy of EU law over national law 
and the principle of direct effect of EU law. Given the thrust towards supranational 
integration within the EU itself, it seems surprising that the EU is still seeking its 
appropriate role in a global framework.  

EU institutions have been reluctant to subject themselves unconditionally to legal 
rules of global validity –at least, as far as the GATT2 and the World Trade 
Organization (hereinafter “WTO”) are concerned. The European Court of Justice 
(hereinafter “ECJ” or “Court of Justice”) has consistently held that GATT and WTO 
law cannot be relied on in the EU legal order3.  It found that not only individuals but 
also EU Member States are barred from relying on WTO rules to challenge the 
conduct of EU institutions4.  The EU’s second court5 , the Court of First Instance 
(hereinafter “CFI”), ruled that this exclusion is equally valid for actions for damages 
brought under Article 288 of the EC Treaty6.  The EU courts’ reasoning for refusing 
reliance on WTO law has been explained with the formula that the “nature and 
structure” of the GATT and WTO agreements prevent invokability in any form. The 
underlying reasons, expressed in more legal terms, have changed somewhat since 
the creation of the WTO7.  

                                           
1  See, for example, MANUEL CASTELLS, End of Millennium (The Information Age: Economy, Society 
and Culture, vol. III) 348-357 (2000). 
2 “GATT” stands for “General Agreement on Tariffs and Trade”, attached in Annex 1A the Agreement 
establishing the World Trade Organization (hereinafter “WTO Agreement” in capital letters). 
3 Starting with the International Fruit case. Joined cases 21 to 24-72, International Fruit Company v. 
Produktschap voor Groenten en Fruit, [1972] ECR 1219. 
4 Regarding the GATT, see case C-280/93, Germany v. Council, [1994] ECR I-4973; regarding the 
WTO, see case C-149/96, Portugal v. Council, [1999] ECR I-8395. Contra, regarding the 
Agreement on Trade-related Aspects of Intellectual Property Rights and the Agreement on Technical 
Barriers to Trade, see case C-377/98, Netherlands v. European Parliament and Council, [2001] ECR 
I-7079, at 53. 
5 Case T-18/99, Cordis Obst und Gemüse Grosshandel v. Commission, [2001] ECR II-913; case T-
30/99, Bocchi Food Trade International v. Commission, [2001] ECR II-943; case T-52/99, T.Port v. 
Commission, [2001] ECR II-981. Advocate General Lenz, however, did not exclude the possibility that 
non-compliance with GATT dispute settlements could give rise to liability for damages. Opinion of the 
Advocate General, case C-469/93, Amministrazione delle Finanze dello Stato v. Chiquita Italia, 
[1995] ECR I-4533, at 21. 
6 Treaty establishing the European Community, consolidated version OJ 2002 C 325, pg. 33. 
7 Beyond the WTO agreements, to the contrary, the EU courts have been much more flexible –even 
recognizing direct effect– in the case of asymmetrical economic international agreements –e.g., the 
Yaoundé Convention. Convention of Association between the EEC and the African States and 
Madagascar, OJ 1964 pg. 1430 and OJ 1970 L 282, pg. 1. 



THE BIRET CASES: WHAT EFFECTS DO WTO DISPUTE SETTLEMENT RULINGS HAVE IN EU LAW? 

There are strong reasons for not allowing reliance on WTO rules by individuals –
in particular for not conceding direct effect of such rules.8  Nonetheless, there are 
also legal and policy arguments in support of the view that it is to be preferred that 
WTO rules are capable of being relied on –at least to a certain extent9.  In Biret, 
however, it was not necessary to address these fundamental questions about the 
relationship between WTO and EU law. In two ways, the effects of the Biret case 
were more limited.  

First, the Court of Justice was not directly confronted with the question of the direct 
effect of WTO rules. The question at issue was whether Biret could claim payment for 
damages suffered as a result of EU measures’ incompatibility with WTO law. This 
issue is distinct from the question of whether an individual can enforce a right 
conferred upon it by WTO law. It also differs from the direct challenge of EU 
provisions for reasons of incompatibility with WTO law in an action for annulment10.  
In an action for damages under Article 288 EC, the contested EU measure remains 
valid even after the finding of unlawfulness of the measure. These more limited 
consequences have led some commentators to argue that it is appropriate to allow 
reliance on WTO law in actions for damages but not in other, more directly 
challenging, actions11.   

Second, and more importantly, the Biret case featured the more limited problem 
of the effect of WTO dispute settlement rulings on EU law, not the whole body of 
WTO as such.  

 

                                           
8 See, in particular, John H. Jackson, Status of Treaties in Domestic Legal Systems: A Policy Analysis, 
86 A.J.I.L 310 (1992). See, also, John H. Jackson, Sovereignty-Modern: A New Approach to an 
Outdated Concept, 97 A.J.I.L 782 (2003). 
9 See, in particular, Petersmann. For example, ERNST-ULLRICH PETERSMANN, “Justice as Conflict 
Resolution: Proliferation, Fragmentation and Decentralization of Dispute Settlement in International 
Trade”, EUI Working Paper Law No. 2004/10, available at http://www.iue.it/PUB/law04-10.pdf. See 
also, for example, THOMAS COTTIER, “A Theory of Direct Effect in Global Law”, in ARMIN VON 
BOGDANDY, PETROS C. MAVROIDIS AND YVES MÉNY), European Integration and International 
Co-ordination (in honour of Claus-Dieter Ehlermann), at 112-113. 
10 EC Treaty, art. 230. 
11 MERVI PERE, “Non-Implementation of WTO Dispute Settlement Decisions and Liability Actions”, in 
Nordic Journal of Commercial Law No. 1 (2004), at 37, available at 
http://www.njcl.utu.fi/1_2004/article1.pdf. The EU courts, however, have so far refrained from 
distinguishing between the types of legal action involved when analysing WTO law’s effect in the EU 
legal order. To the contrary, they have used similar reasoning in different types of actions. It may 
follow that, although the solutions proposed in this paper are, in principle, only tailored for the facts 
of the Biret case, i.e., for cases brought under Article 288 EC, they might also have wider 
applications. 
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2. FACTS AND PROCEDURE  

Biret International SA (hereinafter “Biret”) was a company incorporated under 
French law, whose main business was trade in various agri-foodstuffs, in particular 
meat. Biret imported, among other things, meat and meat products from the United 
States in the EU. In December 1995, a French court opened judicial liquidation 
proceedings in respect of the company and provisionally set the date for cessation of 
payments on 28 February 1995. In June 2000, Biret brought an action under Article 
235 EC and the second paragraph of Article 288 EC before the Court of First 
Instance for compensation for damages resulting from the EU institutions. It alleged 
that the EU was guilty of the wrongful adoption and maintenance of several 
Directives. The Directives in question, Directives 81/60212 , 88/14613 and 96/2214, 
prohibit the importation into the EU of meat and meat products from animals treated 
with certain hormones. As a result of the EU measures, Biret was prevented from 
importing certain meat products from the United States.  

In order to prove the unlawfulness of the Directives, Biret alleged before the CFI, 
inter alia, that the measures had been adopted and maintained in breach of the 
Agreement on the Application of Sanitary and Phytosanitary Measures (hereinafter 
“SPS Agreement”). The SPS Agreement forms part of WTO law15.  Biret presented the 
reports of two WTO panels and one of the Appellate Body in the Hormones case16 
as evidence that the Directives in question were incompatible with the SPS 
Agreement. Those reports originated from two complaints brought by the United 
States and Canada before the WTO dispute settlement body (hereinafter “DSB”) in 
1996. These complainants considered that the EU17 was in breach of its obligations 
under WTO law, because the Directives restricted exports to the Community of beef 
and veal treated with certain hormones. Both panels found the Directives to be 
inconsistent with provisions of the SPS Agreement18. On appeal, the Appellate Body 
largely confirmed the findings by the panels. The Appellate Body report required the 
EU to bring the Directives into conformity with its obligations under the SPS 

                                           
12 Council Directive 81/602/EEC concerning the prohibition of certain substances having a hormonal 
action and of any substances having a thyrostatic action of 31 July 1981, OJ 1981 L 222, pg. 32. 
13 Council Directive 88/146/EEC prohibiting the use in livestock farming of certain substances having 
a hormonal action of 7 March 1988, OJ 1988 L 70, pg. 16. 
14 Council Directive 96/22/EEC concerning the prohibition on the use in stockfarming of certain 
substances having a hormonal or thyrostatic action and of B-agonists, and repealing Directives 
81/602/EEC, 88/146/EEC and 88/299/EEC of 29 April 1996, OJ 1996 L 125, pg. 3. 
15 SPS Agreement is included in Annex 1A to the WTO Agreement. 
16 EC – Measures Concerning Meat and Meat Products, Panel Report, WT/DS26/R/USA, 18 August 
1997; EC – Measures Concerning Meat and Meat Products, Panel Report, WT/DS48/R/CAN, 18 
August 1997; EC – Measures Concerning Meat and Meat Products, Appellate Body Report, 
WT/DS26/AB/R and WT/DS48/AB/R, 16 January 1998 (hereinafter “EC – Hormones”). 
17 In this paper, for the sake of simplicity, “EU” refers equally to the European Union, the European 
Economic Communities (“EEC”) and the European Communities (“EC”). 
18 EC – Hormones, Appellate Body Report, supra note 16, at 255. 


