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1. Introduction

This paper will discuss the beginnings of the PCA, and some of the most determinative events that have
shaped its history and continue to guide its work today. It will focus particularly on the role of the Secretary-
General under the UNCITRAL Rules over the past thirty years, and consider how that role may develop in
light of the current revision of the Rules.

2. The creation of the PCA

2.1. The first Hague peace conference 1899

In the late 1890’s, during the time of the last Russian Czar, Nicholas II, many states were devoting significant
resources to their military forces and the amassing of armaments.? The result of this trend was that if two or
more states became involved in a dispute that proved impossible to resolve through diplomatic means, the
chance of war breaking out was high. This outcome was made even more likely by the fact that at the time,
the use of armed force was considered to be an accepted method of attaining national aims and resolving
international disputes.®

At the end of the 19" century, Russia’s military was among probably the most powerful in the world.*
Notwithstanding this, the Czar feared that the massive cost of a long, drawn-out war, in terms of human
suffering and material destruction, would bankrupt his country, and among other things, reduce the
population to famine.” The Czar was convinced that it was necessary to limit the arms-race, and to find an
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alternative way to settle conflicts between states, and that this objective could only be successfully pursued,
if at all, as part of an international agreement.

Accordingly, in 1898, the Czar invited many of the world’s leaders to attend what was to become known as
the First Hague Peace Conference (the “Conference”). In convening the Conference, the Czar had two main
objectives in mind: (1) to obtain a reduction of military budgets through some agreed system of disarmament,
and to reduce the suffering of war (especially by members of the armed forces by limiting some of the more
harmful military technology that was emerging)5 and (2) to strengthen the systems available for the pacific
settlement of international disputes, and in particular, to set international arbitration as a real alternative to
war for the resolution of international disputes.’

Reactions to the Czar’s bold initiative at the time varied, however almost all invitations were accepted.® The
Netherlands was selected as the host-state because, in addition to familial links between the Czar and the
young Dutch Queen Wilhelmina (they were distant cousins), it was seen as a neutral country, had hosted
international conferences before, and was associated with “the first great modern international lawyer”
Hugo Grotius.?

Representatives from twenty-six nations convened at Queen Wilhelmina’s summer residence in The Hague
from 18 May through 29 July 1899."° The Conference resulted in, among other things, the adoption of three
conventions, namely, the Convention on the Pacific Settlement of International Disputes, the Convention
Regarding Land Warfare, and the Convention Applying to Maritime Warfare the Principles of the Geneva
Convention. Arguably the most concrete achievement of the Conference and its conventions, was the
establishment of the Permanent Court of Arbitration (“PCA”).

2.2. The second Hague peace conference 1907

Eight years after the First Hague Peace Conference, a Second Hague Peace Conference was held, this
time with forty-three attendees.!! At this Conference, a second Convention on the Pacific Settlement of
International Disputes was signed, which made some additions and improvements to the 1899 Convention,
particularly with respect to the procedures for arbitration and international commissions of inquiry.

Despite the original objectives of the Czar, in the years between the Conferences, and following 1907, there
was no deceleration in the arms race: “The years surrounding the 1907 conference witnessed many attempts
to navigate the turbulent waters of defense policy. [...] Not only did international law fail to mitigate
armament competition, but states exhibited strong tendencies toward unilateral solutions of security
concerns, including a predilection for preemptive strikes.”'? In retrospect, it is easy to see where all of this was
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leading. Only seven years after the Second Hague Peace Conference, and just one year after the building of
the Peace Palace as an international symbol to peace, the First World War broke out. Whereas during the first
fifteen years of the PCA's life, it administered fifteen arbitrations,'® no arbitrations were commenced during
the First World War. In the years between the First and Second World Wars, seven cases were submitted to
arbitration.!* It was of no surprise that during the Second World War, as during the First, no arbitrations
were commenced; the world’s powers being engaged in non-pacific means of dispute-settlement.'®

2.3. Structure of the PCA

The PCA is “not a court in the conventional understanding of that term, but rather an administrative
organization with permanent and readily available means to serve as the registry for purposes of international
arbitration and other related procedures, including commissions of [inquiry] and conciliation, if the [parties]
concerned have agreed to such recourse.”'® In short, it is a permanent framework set up to assist temporary
arbitral tribunals or commissions, and parties.

The PCA has a three-part structure consisting of an Administrative Council, Members of the Court, and an
International Bureau or Secretariat:

1. The Administrative Council is composed of diplomatic representatives to The Netherlands of the
states that have signed one or both of the Conventions. These states are known as member states, of
which there are currently 109."” The Administrative Council decides matters of policy and approves
the PCA budget and any new initiatives;

2. Each member state may nominate up to four potential arbitrators who are known as Members of
the Court. Their names constitute a list of arbitrators that parties may appoint — but are not obliged
to — in PCA proceedings. The founding Conventions stipulate that such persons shall be “of known
competency in questions of international law, of the highest moral reputation, and disposed to
accept the duties of Arbitrators.”'® Members are appointed for renewable terms of six years, and their
names are published in the PCA Annual Report and on the PCA’s website.” In the early 1900s, the
list of the Members of the Court was used extensively; in the first seventeen PCA arbitrations, 93%
of all arbitrators appointed were Members of the Court.** In addition to forming a panel of potential
arbitrators, the ICJ statute uses Members of the Court to constitute “national groups” which are
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15 No arbitrations were commenced, but one ongoing case was resolved: the Radio Orient case, which concerned a dispute between the States of Levant

under the French Mandate and Egypt. The award was rendered on April 2, 1940.

16 Supranote 3, p. xxi.

17" For alist of member states, visit http://www.pca-cpa.org/showpage.asp?pag_id=1038.
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